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Minutes 

WARRICK COUNTY AREA BOARD OF ZONING APPEALS 

Regular meeting to be held in the Commissioners Meeting Room, 

Third Floor, Historic Courthouse, 

Boonville, Indiana 

January 25, 2021 at 6:00 P.M. 

 

PLEDGE OF ALLEGIANCE: 

 

MEMBERS PRESENT:  Mike Moesner, Chairman; Jeff Valiant, Jeff Willis, Mike Winge, Terry 

Dayvolt, Paul Keller, & Doris Horn. 

 

Also present was Morrie Doll, Attorney, Molly Barnhill, Executive Director, Kim Kaiser, staff. 

 

MEMBERS ABSENT:  None 

 

ELECTION OF OFFICERS:  
 

Mrs. Barnhill stated the first order of business was to elect a Chairman of the Warrick County 

Board of Zoning Appeals to serve during 2021.  

 

Jeff Valiant nominated Mike Moesner to serve as Chairman of the Warrick County Board of 

Zoning Appeals during 2021.  

 

Mike Winge seconded the nomination.  

 

Mrs. Barnhill asked if there were any other nominations. There were none. 

 

Jeff Valiant made a motion to close the nominations and to elect Mike Moesner as Chairman. The 

motion was seconded by Mike Winge and carried unanimously. 

 

Mrs. Barnhill called for motion to accept nomination by acclamation. 

 

Doris Horn made the motion to accept nomination by acclamation.  The motion was seconded by 

Jeff Willis and the motion carried unanimously. 

 

Mike Moesner stated that the Board also needed to elect a Vice-Chairman of the Warrick County 

Board of Zoning Appeals to serve during 2021. 

 

Mike Winge nominated Terry Dayvolt to serve as Vice-Chairman of the Warrick County Board of 

Zoning Appeals during 2021. 

 

Doris Horn seconded the nomination.  

 

With no other nominations, Mike Winge made a motion to close the nominations and to elect Terry 

Dayvolt as Vice-Chairman. The motion was seconded by Jeff Valiant and unanimously carried. 
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SET MEETING DATES, TIME, AND PLACE:  
 

Mike Moesner stated that the next order of business was to set the meeting dates, times and place. 

He stated that they had a schedule. He said primarily it’s the 4th Monday of the month unless 

holidays.  He asked if there was anything to discuss on this. 

 

Mrs. Barnhill said they all fall on Monday. 

 

Mike Moesner asked if any are being skipped because of holidays. 

 

Mrs. Barnhill replied no.  

 

Mike Moesner asked for a motion for the dates. 

 

Mike Winge made a motion to accept the dates as presented. The motion was seconded by Jeff 

Valiant and unanimously carried. 

 

Chairman Moesner stated we also need for the time and place here in the meeting room. 

 

Attorney Doll stated at 6:00 p.m. on the designated date. 

 

Chairman Moesner replied yes. 

 

Jeff Valiant made a motion to approve the time and place.  The motion was seconded by Mike 

Winge and unanimously carried. 

 

ADOPTION OF RULES AND REGULATIONS:  
 

Mike Moesner said all right, adoption of rules and regulations. 

 

Mrs. Barnhill stated she had no changes it would be the same rules that we had for 2020.  

 

Mike Winge made a motion to accept the Rules & Regulations. Jeff Valiant seconded the motion 

and it carried unanimously.  

 

MINUTES: Upon a motion made by Doris Horn and seconded by Mike Winge the Minutes of the 

last regular meeting held December 28, 2020 were approved as circulated.  Jeff Willis abstained 

because he wasn’t on the Board for that meeting. 

 

Chairman Moesner explained the Rules of Procedure.  

 

SPECIAL USES: 

 

BZA-SU-20-25 

APPLICANT & OWNER:  Prime Foods Holdings, LLC by Jay Kramer, Member 
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PREMISES AFFECTED:  Property located on the north side of Kelly Road approximately 1,900 

feet east of the intersection formed by Kelly Road and SR 61 N, Hart Twp. 26, 27, 34, & 35-4-8 

NATURE OF CASE:  Applicant requests a Special Use, SU 5, from the requirements as set forth 

in the Comprehensive Zoning Ordinance in effect for Warrick County, IN to allow an amendment 

to BZA-SU-16-14A to extend the deadline for completion of Phase 1 to September 2, 2030 for a 

commercial facility for a confined feeding operation for laying hens and egg production.  All in 

“A” Agricultural and “Con” Recreation and Conservancy Zoned Districts. (Advertised in The 

Standard on October 15, 2020) Continued from October 26, 2020 and November 23, 2020 

 

Chris Wischer, Attorney for Prime Foods, and Jay Kramer were present. 

 

Chris Wischer stated he was here as the attorney for Prime Foods Holdings, LLC, the applicant, 

and Jay Kramer is here with me.  He said he knows the last meeting Mr. Willis wasn’t here for it 

but correct me if I am wrong but Mr. Willis weren’t you involved in the first decision back in 2016.  

 

Jeff Willis responded yes. 

 

Attorney Wischer replied so you know of what we are speaking of at least. 

 

Chairman Moesner asked Mrs. Barnhill for a Staff Report. 

 

Mrs. Barnhill asked if they wanted her to read the whole report. 

 

Attorney Doll responded yes. 

 

Mrs. Barnhill stated ok.  She said we are missing five return receipts but the notices were mailed 

properly to the adjacent property owners. She stated the existing land use is vacant.  She said the 

surrounding zoning of the adjoining properties is “A” Agricultural except the property to the east 

is owned by Lynnville Area Dirt Riders Inc., which is zoned “C-3” Highway Commercial.  She 

stated there are residences located on the south side of Kelly Road and the north side of Kelly 

Road east of the property and alongside of SR 61.  She said there is some A flood plain.  She stated 

the main entrance will be off of SR 61.  She stated the only item being discussed for this Special 

Use is the date of the deadline, nothing else has asked to be amended.  She said condition six of 

the Special Use Approval dated November 28, 2016 under BZA-SU-16-14A a copy of which is 

attached under Exhibit “B” provided as follows:  subject to Prime Foods within 36 months of 

approval completing the establishment of phase 1 of the requested Special Use.  She stated the 

original 36 month deadline November 28, 2019 this deadline was tolled by Order of the Warrick 

County Circuit Court extended the deadline to September 2, 2021.  She said the applicant requested 

an amendment to Special Use approval further extending the deadline to September 2, 2030.  She 

stated the applicant requested no further changes.  She said the applicant relies on the statements 

made and information provided in its application for a Special Use dated September 23, 2016 and 

during all hearings conducted on and said application.  She stated it was at the last October meeting 

that they amended the application of a five year extension instead of ten years and that is all that I 

have. 

 

Chairman Moesner asked if there was anything to add to the Staff Report. 
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Attorney Wischer stated again I am Chris Wischer for Prime Foods Holdings.  He said as Molly 

stated we are here for one reason and one reason only and that is to ask for more time.  He stated 

we were here back in October, as Molly also stated our original request was for an additional ten 

years and during that discussion we amended that request to five years.  He said we went through 

a lot of information in that last meeting and I want to keep my comments brief here and take any 

questions you may have.  He stated the reason we asked for ten in the first place is there is a 

legitimate business reason that Prime Foods needs more time to establish this use and put this plan 

into operation.  He said the business reasons, regulatory reasons, and a whole host of reasons all 

of which combined mean they need more time.  He stated we asked for ten and we thought, we do 

think, that in reality it is going to be closer to ten than to five before Prime Foods is in a position 

to complete phase one.  He said that said we are here to answer any questions and ultimately take 

what time the Board in its discretion it feels comfortable to give us.  He stated if we have to come 

back and ask for more time then we will do that when the time comes and understand the reason 

we asked for more time instead of less is because Prime Foods has made an investment in that 

property because they spent $1.8 million on land and recently acquired 450 thousand since the 

hearing in October, dollars’ worth of acreage out there.  He said they continued to invest another 

$150,000 in road, adding rock and doing drainage improvements out there.  He stated they continue 

to invest and as you know from our 2016 hearing we are talking about a $70 million investment.  

He said and for a company the size of Prime Foods competing with the companies they are 

competing with that is a substantial investment.  He stated so as we explained before there are a 

whole host of reasons why they need more time.  He said the property is suitable for this use that 

was determined in 2016, this Board determined that.  He stated there are substantial findings of 

fact and nothing has changed and nothing is expected to change, all of that said what this Board 

sees in its discretion to give is what Prime Foods is prepared to accept.  He said I just wanted for 

you all to understand that kind of the rational for why we asked for how much we asked for.  He 

stated with that if there are specific questions about what you have been thinking about since 

October and what you are thinking about now we are happy to answer those and provide some 

more detail. 

 

Chairman Moesner stated the question he has is are you asking for five years. 

 

Attorney Wischer asked I will leave this to Morrie, your legal counsel, does the Board have the 

discretion to make a motion for however much time the Board wants to make.  He stated at the last 

meeting we amended it down to five and during that discussion there was some discussion about 

what date that would start from and you gave them the advice that whoever made the motion could 

determine the date.  He said so we are asking for an extension is it fair to ask the Board in its 

discretion to create a motion for an amount of time or do we have to set that. 

 

Attorney Doll stated I think the Board can make a motion to set the amount of time so long as long 

as it doesn’t exceed your original application statement. 

 

Attorney Wischer asked original application. 

 

Attorney Doll stated we didn’t vote on your five year… 

 

Attorney Wischer stated it was 3-3 it was a no action.  He said it didn’t take action. 
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Attorney Doll stated it didn’t pass or be defeated so it is up to the Board to decide… 

 

Mike Winge asked so we can only go to five or you can go to ten. 

 

Terry Dayvolt stated you can go up to ten. 

 

Attorney Doll stated I don’t think you can go over ten for sure.  He said I would feel more confident 

that we would sustain a court challenge, if that came to pass, if it didn’t exceed five.  He stated but 

it is up to the member making the motion, Mike, to determine what he or she wants it to be.   

 

Attorney Wischer stated the genesis of this is, is that your ordinance provides that generally when 

you get a Special Use you have to establish the use within a year unless that time frame is extended 

by the Board.  He said and that extension has to be made in the application so we made the 

application for ten years.  He stated that is what we asked for and again like I said… I understand… 

I’ll say this I think what Prime Foods wants to do is build it once and build it right.  He said and 

there is a lot going on out there and there is a lot going on with Prime Foods focused on the 

Boonville operation that that means build it later.  He stated if that means we have to come back 

in a shorter amount of time we will likely be back and that puts some risk on the table for Prime 

Foods and they would like to avoid that.  He added with all of that said it is up to the Board. 

 

Mike Winge asked so you feel comfortable that you would have to come back if it were five rather 

than ten. 

 

Attorney Wischer stated I think it is highly likely that we could, we would, and we would obviously 

know more then than we know now about where we are.  He said but it is highly likely that we 

would be back. 

 

Attorney Doll stated for the record what you are seeking is an additional period of time, whatever 

that may be, on top of the September 2, 2021 time extended deadline due to the stay issued by the 

Circuit Court. 

 

Attorney Wischer replied right.  He stated our current deadline is September 2, 2021. 

 

Attorney Doll stated and any additional amount of time, I want to be clear to the members and 

you, you are asking for that to be considered as zero and any additional amount of time would 

commence there at. 

 

Attorney Wischer stated whatever time that is, again we are leaving it to the Board’s discretion on 

how much time the Board is comfortable granting us, whatever that end date is it would likely 

be…what they did in the last motion that was 3-3 was set another termination date of September 

2020… 

 

Attorney Doll stated it was three years or whatever… 

 

Attorney Wischer stated it was five years I think… 
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Attorney Doll stated or five years top. 

 

Attorney Wischer stated all we are concerned about is that termination date when it starts and how 

much it is I don’t want to … 

 

Attorney Doll stated for instance if we are calculating that the end date today without the extension, 

Chris, is September 2, 2021. 

 

Attorney Wischer responded correct. 

 

Attorney Doll and a motion was made for five additional years with past that would take that to 

September 2, 2026. 

 

Attorney Wischer stated that is correct.  

 

Attorney Doll stated as long as everyone understands. 

 

Attorney Wischer replied that is correct. 

 

Terry Dayvolt asked do you have any more information about what the states are doing. 

 

Attorney Wischer responded yes, I do.  He said I spent some time going through that and I’ll tell 

you not all of this is that (showing a folder full of papers) but this much of it is.  He stated there 

are a number of states that have adopted regulations some through a legislative process, some 

through referendum where the voters actually got to decide.  He stated there are a couple of 

different, there are really two different ways that states are looking at it.   He said some are on the 

east coast and some are on the west coast.  He stated each state allows their state agency to set 

regulations so you have to get beyond the statutes and into the regulations and look.  He said the 

complicating thing is that they are all similar but they are not all identical and some of these states 

are saying additionally that not only do the CAFO’s inside their states have to meet these 

regulations but anyone selling eggs within those states has to meet those regulations to sell eggs.  

He said so if Prime Foods, which you know Prime Foods, I don’t know if you have ever been out 

there and seen the operation but I went recently and it is pretty fascinating.  He stated there is a 

million eggs a day that goes out of Prime Foods establishment right here in Boonville and those 

go all over the country.  He said so if they sell hard cooked eggs to a company in Montana who 

makes egg salad and sells that to folks in California you have to trace it back and we may have to 

certify that those eggs were made in a certain way, whether it is caged free or not.  He stated if 

somebody requires cage free eggs, Prime Foods… their birds that they have in northern Indiana 

and Ohio are not so they have to get on the market and buy eggs on the market to cook to satisfy 

those.  He said there is a whole lot going in there but the long story short is it becomes very difficult 

though it will require consultants and require them to do some due diligence on what it is they 

would have to build to comply with all of these regulations.  He said when I left in October I can 

tell you that I intended to dig into this enough so that I could come and tell you exactly what it all 

means so you could all understand because I know that was a long discussion.  He stated all I can 

tell you from my reading is it is going to take some work to figure that out.  He said one of the 

things that Prime would like the time to do is let all of that play out and see how the regulations 
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play out and then know what they need to build.  He said again you can’t afford to build something 

and then reconfigure it.  He stated we want to build it once and build it right.  He said I think that 

is in everyone’s interest.  He said it is certainly in Prime’s interest but it is in these folks interest 

too because what gets built is right, it is productive, it adds…it is productive for Prime Foods and 

it is productive for the County.  He stated they are on the smaller side of the companies in this 

business.  He said some more information that you may find interesting that they have at their 

Boonville operation, they have around 150 employees.  He stated their equipment in there is on 

the older side and they have invested this year around six to seven million dollars in new equipment 

to try to streamline and modernize operations to become more competitive.  He said so they are 

really spending right now focused on investing money on their current operation here in Boonville 

to make it the best that it can be.  He stated there is really no other way to say it but this is just later 

in the business plan.  He said it doesn’t change the fact that this property was already determined 

to be appropriate it is just going to take time to build.  He stated it is almost 900 acres of land they 

own out there now.   He said it will be… there are trees between them and the nearest owners and 

there is… almost a mile from other folks.  He stated it meets every setback that…. 

 

Attorney Doll stated we are not amending the acreage, we aren’t amending…. 

 

Attorney Wischer stated no, no, no the Special Use is 600 acres… all I’m saying is they have 

acquired more land around it, which gives more of a buffer where you don’t have any risk in those 

areas.  He said they have acquired more land from Peabody around it. 

 

Attorney Doll stated but for the Board. 

 

Attorney Wischer stated for the Board. 

 

Attorney Doll stated we are not expanding the acreage that this is affected by.  He said the fact that 

Prime has acquired more land doesn’t automatically and it may abut this ground, touch it, or be 

around it doesn’t add it to the Special Use.  He stated the Special Use only applies to the legal 

description that existed in 2016 when the Board heard that application there.   

 

Attorney Wischer stated I want to make that clear.  He said I am not suggesting…  

 

Attorney Doll stated I know 

 

Attorney Wischer stated I am only stating that they are investing and protecting their own interest 

by adding land around it.  He said but again there are legitimate reasons this is a real request but 

we will leave it in the Board’s discretion and if it is a shorter amount of time we will accept that.  

He stated we will be back if we need to be back. 

 

Chairman Moesner asked if there were any remonstrators for or against the project. 

 

Josh Cobb stated, from the seating, yes I am against it. 

 

Chairman Moesner stated then step up to the podium please. 
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Josh Cobb stated yes I think most of you guys…. 

 

Attorney Doll asked him to sign in. 

 

Josh Cobb stated there is no sign in here. 

 

Attorney Wischer stated sorry I accidentally took it with me. 

 

Josh Cobb stated most of you guys know who I am by now.  He said I stand up here every time 

saying the same things.  He added I just plead with you guys for some kind… maybe that you 

could do the right thing.  He stated everyone is focused on Prime Foods and their investment but 

you are not considering the homeowners investment.  He said there are a lot of people out there 

that have invested a significant amount of money in their own homes.  He said and the fact that 

Jay Kramer thinks that he needs to buy more land and I can tell you that that land certainly has to 

be east of Peabody because the land that he acquired basically means that he needs more buffer.  

He stated in between that and his operation is my home, so my home will also be a buffer.  He said 

just to let you guys know, to me that is an admission of guilt that he needs more land to be a buffer 

and my home is in between that.  He stated so Mr. Winge, you said that you understand the codes 

and the strict guidelines that they will have to follow but what you are not admitting to is that they 

lied on their application to get this far.  He said on their application it said that all homes are up 

wind.  He stated clearly this is a single statement that all homes are up wind except for my home 

and I am the buffer now.  He said so me and my family have to suffer, my investment has to suffer.  

He    

stated I have spent over $40,000 in attorney fees, just individually, not including our group fees.  

He said according to Special Use permits there can’t be any negative impacts on neighboring 

homeowners or land owners.  He asked so how is that not a negative impact.  He stated I have 

spent over $40,000, my home is now a buffer, and my investment is now gone.  He said they lied 

on their application Mr. Winge so you talk about them having to follow codes and strict standards 

but they lied on their application so how honest are these people.  He stated I know that their 

attorney alone just had a DUI so what kind of people are they. 

 

Jay Kramer announced (from the seating area) that is totally unacceptable guys. 

 

Josh Cobb stated it is what it is Jay. 

 

Chairman Moesner stated that is enough.  He said we are just doing one thing at a time here please. 

 

Josh Cobb stated (to Jay Kramer) you don’t talk out while I am speaking you get up here when it 

is your turn. 

 

Chairman Moesner stated sir, sir that is enough.  He said you address what you are here for. 

 

Josh Cobb replied okay.  He said what I am trying to tell you guys is that we made a significant 

investment and we live out there.  He stated that is our home. He said this is a factory farm.  He 

said it is not a farm, Jay Kramer is not a farmer and he never will be, it is a factory farm.  He stated 

we are not anti-farmers we are trying to be farmers ourselves, which is why I bought 85 acres.  He 
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said my home should not be a buffer and his buying of additional land is an admission of guilt.  He 

stated that is really all I have to say and I wish you guys would look deep and think about what is 

actually going on, especially you Mr. Winge since you talked about how strict their codes would 

have to be and all of the things that will be enforced.  He said you don’t even admit that they lied 

on their application. 

 

Mike Winge stated I want to respond a little bit to that.  He said when I sit here and I voted for 

businesses and I am very pro-business.  He stated I voted for mining operations that are very close 

to my home because it has always been a mining area and I don’t have a right to tell them no.  He 

said and yes I am building a huge house there but I am going to pay the price for it.  He stated I 

can’t change… those people own their property and they have the right to do things with their 

property.  He said when we go out to the country and we build and we leave the city that is usually 

for farming and everything else.  He stated we have to look at this thing with open eyes. He said 

there is always going to be mining around here as long as there is mining.  He stated I understand 

that.  He said I am very close to one that I had to vote for because I don’t come up and pick and 

choose what I do.  He stated I try be fair. 

 

Josh Cobb stated I understand that but you have to understand too that they applied for a Special 

Use and according to Special Use rules they can’t have negative effects on neighboring land 

owners and homeowners.  He said a Special Use requires a special permit and it also requires 

special reconsideration.   

 

Mike Winge asked Morrie do you have anything to say on that. 

 

Attorney Doll stated everything you do on property has an effect on use on some other property in 

the vicinity there is no doubt about it.  He said to say that it is an absolute ban on Special Use 

negative effects on surrounding property is an impossibility. He stated that is a test that no one will 

ever be able to develop any property for any use whether it is Special Use for residential purpose 

in a non-residential district.   He said you can’t do it if you say that the test is absolute.  He stated 

you have to consider in the context of the totality of the circumstances.  He said what is this ground, 

what is its best use for, what is the neighborhood, what are the impacts on the neighborhood, what 

is the effects on pedestrians, vehicle travel, and things of that sort.  He stated so it is not an absolute 

test it is a relative test.  He said so to say it is an absolute test then I disagree with it… 

 

Josh Cobb stated one thing I want to say that it is absolute… 

 

Attorney Doll stated and so will the court. 

 

Josh Cobb said is the concentrated animal feeding operation is a super polluter.  He said so you 

are agreeing to let this Jay Kramer build a super polluting industry around all of our homes.  He 

stated they are definitely a super polluter. 

 

Chairman Moesner stated sir I disagree with that.  He said there are rules and regulations that are 

necessary to followed on CAFO’s and if you don’t follow those you are in trouble.   

 

Josh Cobb asked so where does the ammonia go.   
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Chairman Moesner said I’m sorry. 

 

Josh Cobb asked where does the ammonia go. 

 

Chairman Moesner asked how do you know there is going to be ammonia… 

 

Josh Cobb said because. 

 

Chairman Moesner stated based on what I have heard and things that I have read this is new 

technology and you are basing your things on 30 year old technology. 

 

Josh Cobb stated that is not true at all.  He said we have spent a lot of money on attorneys and a 

lot of money on expert advice.  

 

Attorney Doll stated we are not debating the application. 

 

Josh Cobb said but I’m not… 

 

Attorney Doll stated it is my turn.  He said we have one issue before this Board and as its legal 

counsel that is what I am going to try to insist that we try to keep it to.  He stated the question is 

how long of a period of time to develop the Special Use will be permitted.  He said there is a 

deadline of September 2, 2021.  He said Mr. Cobb if you have a comment about that deadline… 

 

Josh Cobb stated yes, my only comment… 

 

Attorney Doll stated that deadline then the Board should hear you… 

 

Josh Cobb said I am going to say one thing then I am done.  He stated I request that you guys look 

deep and that you deny any request for an extension.  He added thank you. 

 

Attorney Doll replied thank you. 

 

Chairman Moesner stated if there were any other remonstrators for or against the project to please 

come forward.  

 

Kathy Collins state she lives directly across from where the place is going to be built.  She said I 

have been to every meeting and just listened to you guys.  She stated I just want to say that he has 

had three years now and he has done nothing so what is going to happen if you guys say okay you 

can have three more years or whatever and he does nothing.  She said I wish you could live there.  

She stated the stress that this has put on us is… I can’t even tell you the stress.  She said so I am 

against it and I wish you guys would just say he has had his time and he didn’t do anything.  She 

stated I think he bought that … saying he bought this more land because he thinks you guys are 

going to say yep you can have your ten years, ten years.  She said he doesn’t think for a second 

that you guys are going to say no.  She stated he doesn’t think that but that is all I wanted to say.  

She said I wish you guys would consider the stress that…  She said we retired out there just recently 
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in the last seven years and our money that we used to retire out there is not any different than his 

$70 million or whatever.  She stated all we can do is leave if it gets built, all we can do is leave.  

She said thank you very much.  

 

Chairman Moesner replied thank you.  

 

Attorney Wischer stated I simply want to address the statement that we lied on our application.  

He said as you remember we were here for a very long time that night, we were here for the hearing 

and we presented a lot of evidence.  He stated we were open about the winds prevailing from the 

northeast and the Cobb residence is behind a substantial amount of trees and we had an expert 

from Purdue and he used the Purdue setback model to determine how odor was going to be 

transmitted from this facility.  He said and as you pointed out the technology on the manure 

handling is that it is a dry manure system, it eliminates the ammonia, and it reduces the odor down 

quite a bit and then I think we have found outside of the boundary it was less than three percent 

odor possibility and you had all of those trees anyway.  He stated we were upfront about all of that 

and never tried to say that no owners would you know…. 

 

Josh Cobb speaking from the seating area was inaudible. 

 

Attorney Doll stated we are not going to do this. 

 

Attorney Wischer stated I only wanted to address that. 

 

Attorney Doll stated time that is all we are here for. 

 

Attorney Wischer stated I understand all we are here for is time but I felt like there was an 

allegation made but I won’t even address the personal one. 

 

Attorney Doll said you had a response Chris. 

 

Attorney Wischer stated like I said whatever the Board sees fit to grant Prime I think we have 

answered any questions that you have about that.  

 

Chairman Moesner stated okay, thank you. 

 

Jeff Willis asked do they have to start before that deadline or do they have to complete the project 

before the deadline. 

 

Attorney Wischer stated we have to complete phase one before the deadline is what I think it says.  

He said and that is the brown buildings on the site plan that we passed out at the last meeting. 

 

Attorney Doll stated phase one.  He asked wasn’t it phase one. 

 

Attorney Wischer replied phase one it is basically… 

 

Attorney Doll asked do you have the approval (to Mrs. Barnhill). 
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Mrs. Barnhill stated no I don’t have the original. 

 

Jeff Willis stated in here it says establishment.  He asked does that mean (inaudible). 

 

Attorney Wischer stated I think what Morrie said at the last meeting was everything would have 

to be built and ready to be used.  He said it doesn’t necessarily have to have it filled with birds yet.  

He stated we have to bring utilities and there is a whole lot of prep work that has to be done to get 

it ready and all of that, IDEM permitting again we have to go through that whole rigorous process 

and everything has to be approved by IDEM in the permit process.  He said and in order to start 

that process we really need to know how the regulations shake out and what it is we are going to 

be required to build.  He stated so to answer your question it is completely establish phase one. 

 

Attorney Doll stated I agree. 

 

Chairman Moesner stated we are dealing only with strictly time extension.   

 

After ascertaining there were no questions from the Board and no more remonstrators for or against 

the project Chairman Moesner called for a motion. 

 

I, Mike Winge, make a motion finding of fact be made as follows from the testimony and 

proposed use statement: 

1. The USE is deemed essential or desirable to the public convenience or welfare. 

 

2. The USE is in harmony with the various elements or objectives of the Land Use Plan 

for Warrick County. 

 

3. The USE will not be a nuisance or serious hazard to vehicles, pedestrians, or 

residents. 

 

4. The USE as developed will not adversely affect the surrounding area. 

 

5. Adequate and appropriate facilities will be provided for proper operation of the USE. 

 

6. The specific site is appropriate for the USE. 

 

And the Application be approved in accordance to the application and plans on file, subject to 

the following conditions: 

Mike Winge asked do we want to put anything there after this one or just what we have here. 

 

Attorney Doll stated I think what you have in the form is fine but it is your motion you can add if 

there are other conditions you think should be included. 

 

Mike Winge responded okay. 
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Subject to conditions 1 through 5 of the Special Use Approval for BZA-SU-16-14A dated 

November 28, 2016. 

a) Subject to an Improvement Location Permit being obtained. 

 

b) Subject to any required Building Permits being obtained. 

 

c) Subject to Prime Foods completing its establishment of Phase 1 by September 2, 

2026. 

 

The motion was seconded by Terry Dayvolt. 

 

Attorney Doll stated Mr. Chairman I recommend an individual roll call. 

 

Chairman Moesner responded all right. 

 

Attorney Doll stated and I recommend that the Board members at the time they express their 

vote, one way or the other, give a short explanation of the reason for the vote.  He asked does 

everyone understand. 

 

Chairman Moesner replied yes. 

 

Attorney Doll stated I see some frowns.  He said okay thank you. 

 

Mrs. Barnhill asked are we ready. 

 

Chairman Moesner stated we have a motion on the floor on BZA-SU-20-25 all of those in favor 

state one at a time. 

 

Attorney Doll said let’s call the roll. 

 

Mrs. Barnhill asked do you want me to call them out. 

 

Chairman Moesner responded yes. 

 

Mrs. Barnhill said okay let’s start with Jeff Willis. 

 

Jeff Willis stated I vote in favor of it.  He said I don’t want them to be rushed and make a 

mistake on something that is going to hurt the environment. 

 

Mrs. Barnhill stated okay.  She said Terry Dayvolt. 

 

Terry Dayvolt responded aye.  He said due to the circumstances that have been during this year, 

the last year, and the court proceedings that delayed this situation.  He stated that is my stance on 

it. 
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Mrs. Barnhill said Doris Horn. 

 

Doris Horn stated nay.  She said I think they have had enough time to get all of this organized 

and they should have at least started and it is too long of a period. 

 

Mrs. Barnhill said Paul Keller. 

 

Paul Keller responded I am in favor.  He stated I think that in this current environment that they 

probably need the time. 

 

Mrs. Barnhill said Mike Moesner. 

 

Chairman Moesner responded I vote aye.  He stated and I think the same that Paul just said.  He 

said when you are investing that kind of money you need to make sure of things and that you are 

going to invest it in the right way and I think they need time to see what is going on in the rest of 

the states. 

 

Mrs. Barnhill said Jeff Valiant. 

 

Jeff Valiant responded aye.  He stated the same things that Mr. Dayvolt brought up with the 

appeal and the past year well pretty much three years there. 

 

Mrs. Barnhill said Mike Winge. 

 

Mike Winge responded the same reasons that Paul gave and I vote yes. 

 

Mrs. Barnhill stated we have six in favor and one opposed. 

 

Chairman Moesner replied all right.  He stated in that case the motion passed. 

 

Attorney Wischer said thank you very much for your consideration. 

 

Jay Kramer stated thank you. 

 

VARIANCES: 

 

BZA-V-20-34 

APPLICANT:  Matt R. Lehman, CIO of R. Lehman and Son Consulting 

OWNER:  Pathil Amin 

PREMISES AFFECTED:  Property located on the south side of SR 66 approximately 225 feet 

west of the intersection formed by Bell Road and SR 66, Ohio Township.  Lot 2 in Bell Oaks Place 

Subdivision. 8566 Ruffian Ln. 

NATURE OF CASE:  Applicant requests a variance from the requirements as set forth in the 

Comprehensive Zoning Ordinance in effect for Warrick County, IN to allow an Improvement 

Location Permit to be issued for: a message board to be used as an off premise sign located in a 

legal drain and not meeting the minimum spacing requirement of 1,000 feet between signs, being 
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approximately 580 feet from the nearest off premise sign.  All in “C-4” General Commercial 

Zoning District. Advertised in The Standard December 17, 2020 

 

Roger Lehman, Lehman and Son Consulting, and Jim Stauber were present. 

 

Chairman Moesner called for a staff report. 

 

Mrs. Barnhill stated on the return receipts we do have all of them from the notice to the adjacent 

properties.  She said this is the Nellie’s Restaurant in Newburgh.  She stated the surrounding zoning 

and land use in all directions are zoned “C-4” General Commercial with Wal-Mart being to the 

north, Hardees to the east, Old National Bank on the south, and River Collision and Glass to the 

west.  She said there is a LOMA on file, which takes most of this parcel out of the flood plain.  She 

stated there is an existing drive on Ruffian Lane.  She said the proposed message board will be 

30’5.3” x 10’8.72” and stands 30’8.72” tall total.  She stated they have received approval from the 

Drainage Board on November 23, 2020 to be located 37.44’ in the legal drain.  She said their 

statement says Owner wishes to erect an off premise message board to provide digital information 

to the community.  Digital message boards are more aesthetically pleasing and provide a better 

product.  This sign will be smaller than the major billboards in the area and will automatically 

dim at dusk.  She stated at the last meeting there was a motion to continue to get some clarification 

on some information on their INDOT permit.  She said they have sent that in and that is the first 

pages of your packet.  She stated the first will be an email from Randy Carie and he is over INDOT 

in that area.  She added he said We agree that the area is highly commercialized, please proceed 

forward with the erection of the sign.   

 

Chairman Moesner asked so they signed off on it then. 

 

Mrs. Barnhill asked what. 

 

Chairman Moesner asked so they basically signed off on it then. 

 

Mrs. Barnhill stated yes, they went back and re-submitted. 

 

Roger Lehman stated they corrected the application and this is the actual permit that is to be 

mounted on the sign (holding up the aluminum permit from INDOT).   

 

Chairman Moesner responded okay. 

 

Mrs. Barnhill stated that is all I have to report and everything is in (inaudible). 

 

Chairman Moesner asked if they had anything to add to the report. 

 

Roger Lehman stated I think you guys had a pretty good discussion last month and I apologize for 

not being here but I was at another meeting.  He said Matt is at another meeting tonight, which is 

why I am here.  He stated you got the younger version and now you have the older version.  He 

said if you have any questions, I would be glad to answer any questions.   
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Chairman Moesner stated I think last time the location was in question, if they knew the location 

if they knew exactly what they were talking about here.  He said and evidently they do because 

you have your sign permit. 

 

Roger Lehman stated I just might comment that the first sentence of that email was after careful 

review of this application we feel your application can remain active. 

 

Chairman Moesner said okay. 

 

Roger Lehman stated so I think they have done their due diligence. 

 

After ascertaining there were no questions from the Board and no remonstrators for or against the 

project Chairman Moesner called for a motion. 

 

I, Terry Dayvolt, make a motion to approve the Variance Application based upon and including 

the following findings of fact: 

 

1. The grant of the Variance will not be injurious to the public health, safety, morals, and 

general welfare of the Community. As such, it is further found that the granting of the 

Variance shall not be materially detrimental to the public welfare.  

 

2. The use or value of the area adjacent to the property included in the Variance will not be 

affected in a substantially adverse manner. As such, it is further found that the granting of 

the Variance shall not result in substantial detriment to adjacent property or the surrounding 

neighborhood. 

 

3. The need for the Variance arises from some condition peculiar to the property involved. 

The peculiar condition constituting a hardship is unique to the property involved or so 

limited to such a small number of properties that it constitutes a marked exception to the 

property in the neighborhood. Such condition is a very highly urbanized unincorporated 

area. 

 

4. The strict application of the terms of the Warrick County Comprehensive Zoning 

Ordinance will constitute a practical difficulty, unusual and unnecessary hardship if applied 

to the property for which the Variance is sought. 

 

5. The approval does not interfere substantially with the Warrick County Comprehensive 

Zoning Ordinance adopted pursuant to IC 36-7-4-500 et seq.  

 

6. The granting of the Variance is necessary in order to preserve a substantial property right 

of the petitioner to use the property in a reasonable manner, and not merely to allow the 

petitioner some opportunity to use his property in a more profitable way or to sell it at a 

greater profit.  
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7. That the hardship to the applicant’s use of the property was not self-created by any person 

having an interest in the property nor is the result of mere disregard for or ignorance of the 

provisions of the Warrick County Comprehensive Zoning Ordinance.  

 

8. The approval of the requested Variance is the least modification of applicable regulations 

possible so that the substantial intent and purpose of those regulations contained in the 

Warrick County Comprehensive Zoning Ordinance shall be preserved.  

 

9. This Variance shall expire six (6) months after this date, UNLESS a Permit based upon 

and incorporating this Variance is obtained within the aforesaid six (6) month period or 

unless the provision of the Variance are adhered to within the aforesaid six (6) month 

period. Upon advance written application for good cause, a renewal for an additional six 

(6) month period may be granted by the Secretary of the Area Plan Commission. 

 

10. The Variance Application is subject to the terms contained therein and the plans on file 

subject to the following additional conditions: 

 

a)  Subject to an Improvement Location Permit being obtained. 

 

b) Subject to a Building Permit being obtained. 

 

c) Subject to the property being in compliance at all times with the applicable zoning 

ordinances of Warrick County. 

 

d) Subject to all utility easement and facilities in place. 

 

e) Subject to their approval from the Drainage Board. 

 

f) Subject to no flashing, moving or intermittent lights except white. 

 

g) Subject to the plot plan on file and not to be altered or expanded. 

 

h) Subject to no use of the words, “stop”, “danger”, “look”, or any other words which would 

confuse traffic. 

 

i) Subject to no rotating or revolving beams of light. 

 

j) Subject to any required permits from INDOT. 

 

Mike Winge seconded the motion and it carried unanimously. 

 

Roger Lehman said thank you very much. 

 

Mrs. Barnhill stated we will have your approval ready on Wednesday if you want to come in. 
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ATTORNEY BUSINESS:   
 

Attorney Doll stated we have a hearing coming up next Monday at 1:00 in the afternoon on the 

Hendrickson objection to, I still want to call it Peabody, American Land Holdings of Indiana 

LLC mine site Ditney Hill.  He said we filed the record that we made in September… where we 

adopted the numerous findings of fact and designation of evidence.  He stated we submitted that 

to the Court, yet in September.  He said Mr. Hendrickson objected to the findings and has asked 

the Court to strike them. He stated we responded to his objection and I feel confident we will be 

successful.  He said the Court is holding that hearing next Monday afternoon, at 1:00 in the 

Circuit Court room.  He stated I will report back to you with the results of that.  He said what 

will then happen should the judge admit our record, is then a final hearing will debate the facts of 

what we concurred.  He stated that has not been yet set.  He asked do I need to answer any 

questions. 

 

Chairman Moesner asked do I need to come. 

 

Attorney Doll responded you are welcome to come. 

 

Chairman Moesner replied okay. 

 

Attorney Doll said if you wish. 

 

Terry Dayvolt asked what if he finds the other way Morrie. 

 

Attorney Doll stated they will send it back to us again. 

 

Terry Dayvolt said back to here. 

 

Attorney Doll responded yes.  He said I am pretty confident that we covered our bases.  He 

stated if you remember that was extremely detailed probably unnecessarily detailed.  He said 

Molly thought so. 

 

Mrs. Barnhill replied yes. 

 

Jeff Valiant stated she didn’t even think twice on that. 

 

Attorney Doll stated so I feel pretty confident about our argument.  

 

Chairman Moesner responded okay.  He asked anything else Molly. 

 

EXECUTIVE DIRECTOR BUSINESS: 

 

Mrs. Barnhill stated no, nothing. 

 

Mike Winge stated I make a motion that we adjourn.  Doris Horn seconded the motion and it 

carried unanimously.  The meeting adjourned at 6:50. 
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      __________________________ 

             Mike Moesner, Chairman 

 

ATTEST: 

 

The undersigned Secretary of the Warrick County Board of Zoning Appeals does hereby certify 

the above and foregoing is a full and complete record of the Minutes of the said Board at their 

monthly meeting held January 25, 2021. 

 

 

 

____________________________ 

Molly Barnhill, Executive Director   

 

 


